
 

 

 
1. ACCEPTANCE. The sale of goods and performance of services by Clarke Industrial Systems, 
Inc., d/b/a Indiana Fluid Power and IFP Automation (“IFP”) is strictly subject to the Terms and 
Conditions of Sale & Limitations of Warranty (hereinafter “Terms and Conditions”) stated below. 
Buyer’s acceptance of the goods and/or services of IFP are expressly conditioned upon Buyer’s 
consent to such Terms and Conditions.  Buyer acknowledges and agrees that it has had the 
opportunity to review these Terms and Conditions and hereby agrees to and accepts the same. 
For purposes of these Terms and Conditions, ‘services’ shall mean and include any and all value 
added services, custom system design, and manufacturing and assembly services.  
2. ORDER PLACEMENT. All goods and services furnished by IFP are governed by these Terms 
and Conditions. Placement of an order by Buyer shall be in accordance with IFP’s then-current 
procedure. Any provision of Buyer’s order or other communication in conflict with these Terms and 
Conditions are expressly rejected. Stenographic and clerical errors are subject to correction. No 
additions or modifications to these Terms and Conditions shall be valid unless confirmed in writing 
by IFP. 
3. CANCELLATION/CHANGES. Unless otherwise agreed to in writing by IFP, a Purchase Order 
can be cancelled only with the consent in writing of IFP and Buyer.  Buyer’s change orders shall 
not have any validity whatsoever except with IFP’s written consent. Notwithstanding other 
provisions of this paragraph, in the event of breach by the Buyer, IFP shall be entitled to its 
reasonable and anticipated lost profit resulting from such cancellations and/or changes. 
Cancellation of custom products will be accepted on consideration of the manufacturing status of 
the product.  Cancellation charges for partially or wholly manufactured custom products will be 
established by IFP.  In addition, without limitation, IFP reserves the right at its sole and absolute 
discretion to charge a restocking fee, plus shipping costs, on orders placed and then cancelled by 
the Buyer before or after shipment. The costs provided for goods and services provided by IFP are 
preliminary estimates and may change based on future engineering and fluctuating component 
prices. Buyer acknowledges and agrees that: (i) understands that any changes to the system 
design, or modifications to the scope, may lead to revised costs after engineering review; and (ii) 
before the project begins, the final costs will be updated and, at that time, Buyer can either approve 
the new costs or cancel the agreement. In addition to any other remedies set forth in these Terms 
and Conditions, if cancelled, any deposits will be refunded, minus costs incurred by IFP. Significant 
changes or additions to the project scope will require new pricing as determined by IFP. 
4. PRICE/DELIVERY/DELAY. Unless otherwise provided by IFP’s written quotation or agreed by 
IFP in writing, price and delivery terms shall be EXW IFP’s shipping location (“shipping point”), 
Incoterms® 2020. All applicable taxes and charges shall be for the account of Buyer. Unless 
otherwise agreed in writing, IFP will select the route and manner of shipment, reserve the right to 
make delivery in installments when necessary, to invoice each installment separately and to expect 
payment for each installment in accordance herewith. Title and all risks of loss shall pass to Buyer 
at the shipping point. If Buyer fails to accept delivery, IFP may cancel the then remaining balance 
of the order. Such cancellation, if elected by IFP, shall be in addition to, and not in lieu of, any other 
rights or remedies which IFP may have at law or in equity. Prices are good only for quantities 
indicated. If shipment or any other act or condition affecting payment for the goods or any part of 
them shall be delayed on account of Buyer, payment shall be due as if shipment had been made. 
A reasonable storage charge may be made and such storage shall be at the risk of Buyer. IFP shall 
not be liable for any direct, indirect, consequential, special or incidental losses or damages resulting 
from its delay in shipment. 
5. PAYMENT/CREDIT/SECURITY. All payments shall be made in U.S. dollars. For custom 
systems and parts as well as software engineering, prepayments and progress payments may be 
required throughout the project, as determined in IFP’s sole discretion. Except as otherwise agreed 
in writing, payment shall be due prior to or upon delivery of the goods and services. To the extent 
payment terms have been authorized in writing, IFP reserves, and by its order Buyer grants, IFP a 
security interest in all goods furnished by IFP to Buyer wherever located until full payment has been 
received. Buyer will promptly execute and deliver documents to perfect such security interest as 
IFP may determine to be necessary to perfect such security interest.  Buyer authorizes IFP to 
prepare and file any UCC financing statement or maintain title to the goods sold, each as deemed 
necessary by IFP to protect its security interest hereunder. To the extent payment is not required 
at the time of delivery, IFP shall be entitled to charge interest for payments not made in accordance 
with the stated or agreed upon terms of payment at the highest rate permitted by law on the date(s) 
such payment(s) were due. Buyer will pay IFP actual costs of collection, including but not limited to 
court costs, additional litigation expenses, and attorneys’ fees, incurred for collection of any 
delinquency. Buyer shall have no right of offset against amounts owed to IFP. 
6. ACCEPTANCE. Goods furnished or services performed by IFP in all events will be deemed to 
have been accepted upon receipt by Buyer, unless rightfully rejected by written notice to IFP by 
Certified Mail, Return Receipt Requested, setting forth all the defects upon which the rejection is 
claimed. Claims for damage or non-conformance to the Purchase Order shall not be considered 
unless made in writing within ten (10) days after receipt of the goods and accompanied by reference 
to the bill of lading and invoice number and shall in all cases be subject to a restocking fee in the 
sole and absolute discretion of IFP. Buyer’s claims for damage in transit must be filed by Buyer 
against carrier and IFP shall bear no responsibility related thereto. Defective goods shall be held 
for IFP’s inspection. Buyer shall be responsible for all freight, delivery and transportation fees and 
charges with respect to any rejected or returned goods and services.  
7. DISCLAIMER OF WARRANTY. THE GOODS AND SERVICES ARE SOLD AND CONVEYED 
“AS IS”, “WHERE IS” AND WITH ALL FAULTS AND DEFECTS, AND IFP MAKES NO OTHER 
WARRANTY REGARDING THE GOODS AND/OR SERVICES PROVIDED BY IFP, EXPRESS 
OR IMPLIED, AND IFP EXPRESSLY DISCLAIMS ANY AND ALL OTHER WARRANTIES, 
INCLUDING WITHOUT LIMITATION, ANY IMPLIED WARRANTY OF MERCHANTABILITY OR 
FITNESS FOR A PARTICULAR PURPOSE, OR WARRANTY AGAINST INFRINGEMENT OF 
INTELLECTUAL PROPERTY RIGHTS OF A THIRD PARTY. IFP shall not be liable for any 
expenses, costs or damages in repairing or replacing a defective unit or for any incidental or 
consequential damages resulting from any express or implied warranties arising from state law. 
Due to the variety of operating conditions and applications for goods and services performed by 

IFP, Buyer, through its own analysis and testing, is solely responsible for making the final selection 
of the products and systems and assuring that all performance, safety and warning requirements 
of the application are met. 
8. CLAIMS. Buyer must exercise diligence in inspection of the goods and services received from 
IFP to mitigate damages in the event of repair or replacement of non-conforming goods or services. 
To the extent IFP agrees to address any purported defect in the goods and services provided under 
these Terms and Conditions, then IFP will address the claim in the following matter: (i) repairing 
the non-conforming goods and services, (ii) replacing the non-conforming goods and services, or 
(iii) adjusting the purchase price of the non-conforming goods and services. To the extent offered 
by IFP, such remedies shall represent and constitute the sole and exclusive remedy available to 
Buyer for a breach of warranty (or other breach of contract) claim, tort claim (including negligence 
or strict liability), or any other claim with respect to the goods and services. The remedy shall be 
determined by IFP in its sole and absolute discretion.  
9. INDEMNIFICATION. Buyer shall defend (at its expense), indemnify and hold IFP harmless from 
any and all damages, losses, claims, actions, related expenses (including costs, attorneys’ fees 
and any settlement amounts) or injury of any kind or nature whatsoever (including, without 
limitation, personal injury, death, and property damage) caused by, resulting from, arising out of, 
or occurring in connection with the goods purchased by Buyer, which were not caused by the willful 
misconduct or gross negligence of IFP, its employees or agents, including any claim that the goods 
sold hereunder, as delivered or as used by Buyer, infringe any third-party’s patent, trademark, 
copyright or other intellectual property right. 
10. NO WAIVER. The failure of IFP to enforce its rights or remedies under these Terms and 
Conditions shall not be construed as a waiver of any of its rights or remedies. 
11. LIMITATION OF DAMAGES. Except for claims arising out of the subject party’s gross 
negligence, willful misconduct or fraud, or indemnification claims brought under Section 9, the 
parties agree that the maximum amount of liability of either party shall be limited to the aggregate 
amounts paid or payable by Buyer to IFP under the Purchase Order and Invoice giving rise to any 
such claim. 
12. INTELLECTUAL PROPERTY RIGHTS. Except as otherwise agreed in writing, IFP will retain 
all intellectual property rights used to created, embodied in, used in, and otherwise relating to the 
goods and any of their component parts. IFP’s intellectual property rights are the sole and exclusive 
property of IFP, and Buyer shall not acquire any ownership interest in any of IFP’s intellectual 
property rights. Buyer shall use IFP’s intellectual property rights only in accordance with these 
Terms and Conditions and any instructions of IFP. If Buyer acquires any intellectual property rights 
in or relating to any good purchased pursuant to the Terms and Conditions, whether by operation 
of law or otherwise, such rights are deemed and are hereby irrevocably assigned to IFP without 
further action by either party. Buyer shall not (i) take any action that interferes with any of IFP’s 
intellectual property rights, (ii) challenge any right, title, or interest of IFP’s intellectual property 
rights, or make any claim, (iii) take any action adverse to IFP's intellectual property rights, or (iv) 
register or apply for registration, anywhere in the world, for IFP’s trademarks. 
13. ENTIRE AGREEMENT/GOVERNING LAWS/SEVERABILITY. Except as otherwise agreed in 
writing, these Terms and Conditions and any accompanying order constitute the entire agreement 
between IFP and Buyer, superseding all prior quotations and understandings, oral or written 
(including email correspondence between Buyer and IFP). All such previous communications are 
hereby abrogated and withdrawn, and no stipulations, representations or agreements by IFP or its 
officers, agents or employees shall be binding upon IFP unless reduced to writing and attached to 
and incorporated by reference herein, and no local, general, or trade custom shall alter or vary the 
terms hereof. Any questions concerning the validity, interpretation or effect of these Terms and 
Conditions, or interpretations and enforcement of the rights and obligations of the parties 
hereunder, shall be governed by the laws of the State of Indiana. If any provision hereof is 
determined invalid under applicable law, such invalidity shall be limited to such provisions without 
invalidating the remainder of the other provisions hereof. Any suit involving any dispute or matter 
arising under these Terms and Conditions may only be brought in the United States District Court 
for the Northern District of Indiana or any Indiana State Court having jurisdiction over the subject 
matter of the dispute or matter. The Buyer hereby consents to the exercise of personal jurisdiction 
by any such court with respect to any such proceeding. The Parties agree that the United Nations 
Convention on Contracts for the International Sale of Goods does not apply to these Terms and 
Conditions. 
14. ATTORNEY FEES. Should IFP employ an attorney for the purpose of enforcing any provisions 
of these Terms and Conditions, or any judgment or settlement based on these Terms and 
Conditions, in any legal proceeding whatsoever, including insolvency, bankruptcy, arbitration, 
declaratory relief or other litigation, IFP shall be entitled to receive from Buyer reimbursement for 
all attorney fees and costs, including but not limited to, service of process costs, filing fees, court 
and court reporter costs, investigative costs, expert witness fees, and the cost of any bonds, and 
such reimbursement shall be included in any judgment or final order issued or settlement reached 
in the proceeding. 
15. WAIVER OF JURY TRIAL. THE PARTIES HEREBY WAIVE ANY RIGHT TO TRIAL BY JURY 
IN ANY PROCEEDING ARISING OUT OF OR RELATING TO THESE TERMS AND CONDITIONS 
OR ANY OF THE CONTEMPLATED TRANSACTIONS, WHETHER NOW EXISTING OR 
HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE. 
THE PARTIES AGREE THAT ANY OF THEM MAY FILE A COPY OF THIS PARAGRAPH WITH 
ANY COURT AS WRITTEN EVIDENCE OF THE KNOWING, VOLUNTARY AND BARGAINED-
FOR AGREEMENT AMONG THE PARTIES IRREVOCABLY TO WAIVE TRIAL BY JURY AND 
THAT ANY PROCEEDING WHATSOEVER BETWEEN THEM RELATING TO THESE TERMS 
AND CONDITIONS OR ANY OF THE CONTEMPLATED TRANSACTIONS SHALL INSTEAD BE 
TRIED IN A COURT OF COMPETENT JURISDICTION BY A JUDGE SITTING WITHOUT A JURY. 
16. CONTINUING OBLIGATION. The provisions of this Terms and Conditions of Sale provided 
herein shall constitute a contract binding between the Buyer and IFP, and shall not be repealed or 
amended in any respect by the Buyer or any governing body or entity of the Buyer which would 
adversely affect the obligations of Buyer and/or the rights of IFP. The relationship between the 



 
 
  

 
 
 
 

parties is that of independent contractors. Nothing contained in these Terms and Conditions shall 
be construed as creating any agency, partnership, joint venture, or other form of joint enterprise, 
employment, or fiduciary relationship between the parties, and neither party shall have authority to 
contract for or bind the other party in any manner whatsoever. 
17.  CONFIDENTIAL INFORMATION. All non-public, confidential or proprietary information of IFP, 
including, but not limited to, specifications, samples, patterns, designs, plans, drawings, 
documents, data, business operations, customer lists, pricing, discounts or rebates, disclosed by 
IFP to Buyer, whether disclosed orally or disclosed or accessed in written, electronic or other form 
or media, and whether or not marked, designated or otherwise identified as "confidential," in 
connection with these Terms and Conditions is confidential, solely for the use of performing these 
Terms and Conditions and may not be disclosed or copied unless authorized by IFP in writing. 
Upon IFP's request, Buyer shall promptly return or destroy all documents and other materials 
received from IFP. IFP shall be entitled to injunctive relief for any violation of this Section. This 
Section shall not apply to information that is: (a) in the public domain; (b) known to the Buyer at the 
time of disclosure; or (c) rightfully obtained by the Buyer on a non-confidential basis from a third 

party.  
18. FORCE MAJEURE. Neither Party shall be liable or responsible to the other Party, nor be 
deemed to have defaulted under or breached these Terms and Conditions, for any failure or delay 
in fulfilling or performing any term of these Terms and Conditions (except for any obligations to 
make payments to the other party hereunder), when and to the extent such failure or delay is 
caused by or results from acts beyond the impacted Party's ("Impacted Party") reasonable control, 
including, the following force majeure events ("Force Majeure Events"): (a) acts of God; (b) flood, 
fire, earthquake or explosion; (c) war, invasion, hostilities (whether war is declared or not), terrorist 
threats or acts, riot or other civil unrest; (d) order or action by any governmental authority or 
requirements of law; (e) embargoes or blockades in effect on or after the date of these Terms and 
Conditions; (f) national or regional emergency; pandemic, epidemic; (g) strikes, labor stoppages or 
slowdowns, or other industrial disturbances; (h) telecommunication breakdowns, power outages or 
shortages, lack of warehouse or storage space, inadequate transportation services, or inability or 
delay in obtaining supplies of adequate or suitable materials; and (i) other events beyond the 
reasonable control of the Impacted Party.

 


